
Whither Section 230? – Law and disruptive
technology
John L. Akula1∗

Edited by Tobin South and Grant A. Knappe

HIGHLIGHTS

• There is growing concern that internet-based
platforms have become a haven for conduct that
U.S. law inhibits in other communication media, due
in large part to broad immunity provided by Section
230 of the Communications Decency Act

• Courts have played a leading role in giving this
broad scope to Section 230, but it may be that a
major judicial shift towards narrower immunity is in
the offing

• Such matters of judicial interpretation are
generally opaque to non-lawyers. This article
is designed to provide non-lawyers engaging in
the policy discussion about Section 230 with an
understanding of this critical dimension

Fast-moving technological innovations with major social
impact pose a challenge to the U.S. legal system, which
often has difficulty fashioning a timely and appropriate
response, especially if the innovations create opportunities
for new forms of social mischief. Courts have a poorly
understood but critical role in providing clarity to any
response. This article examines the role of the courts in
interpreting Section 230 of the Communications Decency
Act, and the implications of that role for the current policy
debate over Section 230 reform.

This article is about the challenges the law faces from
fast-moving technological change with major societal

impact, and the opportunities such change creates for
mischief to which the law may have difficulty crafting a timely
response.

We focus on Section 230 of the Communications Decency
Act of 1996 (“CDA”). The Internet has a distinctive “feel”
compared to books, newspapers, TV, and radio. That is
in part rooted in technology. But it also reflects a unique
legal framework, under which content which would be legally
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problematic in other media receives protection — the Internet
plays by more forgiving rules. The critical component of those
rules is the statute known as “Section 230.”

A debate is underway about whether Section 230 needs
changing. My purpose is not to take sides. My goal is limited.
The remedial pathway which perhaps first comes to mind
would be for Congress to change the law. Less understood
is the role of courts in shaping this law. My goal is to provide
enough explanation of that judicial-centered process for the
non-lawyer to understanding its bearing upon the current
debate. This will take us “into the legal weeds,” but that is
the point — to provide understanding that might otherwise be
elusive.

A caveat: This short article touches upon complex legal
issues. The analysis is broad-brush and oversimplified. For
an in-depth understanding, this is a first step.1

Here is how we will proceed: I initially provide some
general observations about the U.S. legal system, and
recap the passage of Section 230 and its basic structure.
Then, I focus on the interpretative judicial overlay, especially
the broad protection provided to internet platforms, before
contextualizing the reform debate, focusing on some shifting
broad trends. Finally, I explore specific reform proposals
playing out in key legal venues, and provide some concluding
remarks.

The challenges of disruptive technologies for the
U.S. legal system
Disruptive technologies throw certain features of the U.S. legal
system into high relief. Here we consider three: the timing of
legal change; the problem of new forms of mischief; and the
role of courts.

1The Congressional Research Service (“CRS”) produces reports
on legal issues of concern to Congress. In April 2021, CRS
produced “Section 230: An Overview” (hereafter cited as “CRS
Overview”), an excellent analysis. CRS has since produced
updates. The CRS Overview and all updates can be found at
https://crsreports.congress.gov/ by searching under “Section 230.” For
going deeper, the next step might be reading some of the cases
cited in this article. The footnotes to these use a simplified form of
citation, designed to help the reader locate the full decisions. Each cite
consists of: (i) a simplified version of the case name; (ii) the identity
of the court and the opinion’s date; and (iii) in parentheses, a string
of characters which, if inserted into any of the legal search engines
available in many libraries, will call up that decision.
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As to timing: the U.S. legal system moves slowly. That is
often considered a civic virtue incorporated into our governing
institutions by design. Power is fragmented. Deliberativeness
is built in: legislatures are bi-cameral; government agencies
follow a complex process in adopting rules; and litigation
moves slowly. The legal system often plays catch-up. The
quicker the tempo of change, the more acute this problem,
and the Internet has blossomed fast. Moving slowly is not the
only concern. Committing early to a legal approach, when the
new reality is hazy, is also problematic.

As to mischief: most find a new technology interesting
because of possible social benefits. But some people set
to figuring out how it can improve the performance of
mischievous endeavors in which they are engaged, or
even enable forms of mischief never seen before. This
inventiveness also takes time, and mischief-makers like a low
profile. Unpleasant surprises for the rest of us are often in
store.

As to courts: U.S. courts comfortably play a uniquely
significant role in the evolution of the law. This reflects its
roots in the British system of judge-made “common law.”
We added another dimension, giving to courts, especially
the Supreme Court, the critical role in interpreting the
skeletal U.S. Constitution, the supreme law of the land.
Even in the current age of active legislatures, statutes often
incorporate open-textured standards on the understanding
that the judiciary can take it from there, case by case, as
it confronts changing fact patterns and problems. Whether
a statute is pumped up and impactful, or shrunken and
anemic, depends largely on how judges read it. In “regulated
industries,” administrative agencies develop detailed legal
standards. But the U.S. does not treat the Internet as a
regulated industry, further underscoring the courts’ role.

The timing problem nudges courts to center stage.
Legislatures can delay acting, and often do. Courts are
different: a judge must decide the merits of any legal dispute
properly before the court. If new technology poses problems
no legislature has anticipated, the courts can’t duck.

The mischief problem also bolsters the courts’ role.
Lawsuits are initiated when a party believes it has suffered
a wrong – the first step is the “complaint.” Courts are the front
line in defining unacceptable behavior.

The enactment of Section 230
By the 1990’s, internet platforms were a widely-used source
of information. In a handful of instances, a party who felt
defamed by internet content sued platforms they thought
should be accountable. Two lawsuits alleging defamation were
backdrop to Section 230.

A primer on defamation: The rules vary by state, and
are not crystal clear. But here is the big picture. The law
of defamation provides that if a person, without exercising
reasonable care, publishes an untrue statement of fact about
another, that “publisher” is liable to that other for harm caused
to the other’s reputation, and may have to pay damages or
take corrective action. “Publication” encompasses any form of

communication including, for example, a verbal comment, or
repeating a verbal comment made by another. Assume Tom,
a student in my class, finds me so boring that he makes up a
story, that the reason I teach Mondays through Thursdays is
that, on Friday, I rob banks. He tells (“publishes”) that to Mary.
Tom has defamed me. Mary, also without exercising care as
to truthfulness of the statement, repeats it to Sam. Mary has
defamed me. And so on through a possibly long chain.

The republication rule, applied full force, is harsh. But
qualifications have evolved. Some relate primarily to news
media. If Tom sends a letter making that allegation to a
newspaper, and the newspaper, without exercising appropriate
care, prints it, the newspaper could also be liable. However, if
this rumor has become newsworthy, the newspaper can report
that. The newspaper has a “privilege” to communicate what
might otherwise be defamatory. To be safe, the newspaper
should make clear it is reporting a newsworthy development,
and not that it believes I am a bank robber, unless
the newspaper has done enough investigation to have a
reasonable basis for that belief. The law is tolerant about what
constitutes a reasonable basis, typically involving more-or-less
reliable sources. If I am a “public figure,” the newspaper
is given more leeway, in the interest of encouraging robust
discourse on matters of public interest.

If Tom writes a book with the same story, the book
publisher may be liable under rules similar to those applied
to the newspaper. But what about a bookstore or library with
Tom’s book on its shelves? The law looks at bookstores and
libraries as “distributors” rather than “publishers.” Distributors
are liable only if they know or should have known about the
defamatory content. The law does not require the bookstore or
library to evaluate every book before it is put on the shelves.
The “knows” standard can be hard for a complaining party
to meet. What “knowledge” is required? Does the bookstore
owner “know” because I have walked in and complained?
Probably not. If I have won a defamation suit against Tom?
Probably yes. Where in between? “Should have known” is
harder to pin down.

These principles are applied to distributors in a forgiving
manner. One reason is that a harsher rule would expose the
bookstore owner to legal risk that most would consider too
broad. An even more important reason is concern about a
“chilling effect.” The most likely consequence of a harsher
approach would be that bookstore owners would become
very cautious in their choice of books, and the public
would be deprived of well-stocked bookstores (or libraries or
newsstands). The availability of many unobjectionable books
would have been “chilled.” Many limits on defamation reflect,
or may be required by, our Constitution’s First Amendment
guarantee of freedom of speech and press, under which such
“chilling effects” are an important concern.

Now back to Section 230. In 1991, in
Cubby v. Compuserve,2 Mr. Cubby sued Compuserve, an

2Cubby, Inc. v Compuserve; Federal District Court for the Southern
District of New York; October 29, 1991 (776 F. Supp 135)
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internet service provider (ISP), in federal court.3 Compuserve
provided subscribers an array of information sources. Its
Journalism Forum, among its offerings, provided access to
Rumorville, an independently run publication. Rumorville
published some nasty characterizations of a publication
called Skuttlebut and people who ran it, including Mr. Cubby.
Mr. Cubby alleged that some comments were defamatory,
and that Compuserve should be accountable.

Applying defamation law principles, the Court noted
that Compuserve had no opportunity to review Rumorville’s
content before it was uploaded; that Rumorville was
separately managed; and that Compuserve had received
no complaints about Rumorville’s content until this litigation.
The Court concluded that Compuserve was “in essence an
electronic, for-profit library” and dismissed the case.

In the second case, Stratton Oakmont v. Prodigy,4 the
defendant Prodigy was also an internet-based information
service. Prodigy allowed postings by subscribers, and one
post alleged criminal activity by Stratton Oakmont, a securities
investment firm. Stratton sued Prodigy for defamation. In
its defense, Prodigy relied upon Compuserve. The Stratton
court expressed its “full agreement” with Compuserve, but
concluded that Prodigy was a publisher, not a distributor,
based on two facts which distinguished the cases: Prodigy
held itself out to the public as exercising editorial control
so as to provide responsible content, and Prodigy in fact
exercised some control through screening software and
“Board Leaders.”

The Stratton decision raised concerns about a perverse
incentive. Public policy, it was argued, should encourage ISPs
to have responsible content screening standards. But a key
benefit to internet platforms is access to many sources, and
widespread opportunities to contribute content. As the volume
of sources and content grows, a platform with reasonable
content screening standards would find it impossible to ensure
that no legally objectionable content would find its way through
the screening process. If lapses in a screening process
were to give rise to legal liability, this might leave only two
practical options for a platform, both socially undesirable.
Option 1: Back off from any efforts at screening content.
Option 2: Reduce and restrict content and sources to the point
where screening efforts directed at legally problematic content
could be effective across-the-board. This second option would
inflict a sweeping “chilling effect,” limiting access to much
unobjectionable content which would otherwise be available.

3The cases cited in this article are all from federal courts, except for
Stratton Oakmont at note 4. The federal court system has three levels.
Cases begin in a District Court. A party unhappy with the District court
outcome can appeal to the next level up, the Circuit Courts of Appeal,
of which there are 13. The Courts of Appeal operate in 3-judge panels,
and play a key role in clarifying federal law. Most opinions cited in this
article are from Circuit Courts of Appeal. A party unhappy with a Court
of Appeals decision can request review from the Supreme Court, but
the Supreme Court has the power to decide which cases to accept,
and usually says no. But when it does hear a case, its opinion on the
issue is the final word.

4Stratton Oakmont v. Prodigy; Supreme Court of New York; May
26, 1995 (1995 N,Y, Misc., Lexis 299)

The two members of Congress who initiated Section 230
had this problem in mind. In 1995, Congress was considering
legislation which would become the Telecommunications
Act of 1996,5 reworking the regulatory framework for
telecommunications and broadcasting. A Senator troubled by
obscene and indecent material on the Internet accessible
to children spearheaded the addition of provisions titled the
Communications Decency Act (“CDA”), which contained broad
criminal prohibitions on such materials. The members of
Congress concerned with Stratton then added to the CDA a
provision which became Section 230. As enacted, the heart
of Section 230 was the following:6

(c) Protection for ‘Good Samaritan’ Blocking and
Screening of Offensive Material. –
(1) Treatment of publisher or speaker. – No provider
or user of an interactive computer service shall be
treated as the publisher or speaker of any information
provided by another information content provider.
(2) Civil liability. – No provider or user of an
interactive computer service shall be held liable on
account of –
(A) any action voluntarily taken in good faith to
restrict access to or availability of material that
the provider or user considers to be obscene,
lewd, lascivious, filthy, excessively violent, harassing,
or otherwise objectionable, whether or not such
material is constitutionally protected ...

Loosely tracking the language, let’s call (c)(1) the
“not-a-publisher-of-another’s-content” rule, and (c)(2) the
“not-liable-for-good-faith-access-restrictions” rule.

Subsection (c)(1) — the “not-a-publisher-of-another’s-
content” rule — could be read, some have suggested, as
“definitional.” There are types of legal liability which have
as one required element that the alleged wrong-doer be
a “publisher” (as in defamation). Arguably this provision is
saying that if all a party has done is use an internet platform to
pass along content created by another, that party should not
be deemed a “publisher” for such purposes. This is a narrow
view, and broader interpretations are possible, as we shall
see.

Subsection (c)(2) — the “not-liable-for-good-faith-access-
restrictions” appears to address the perverse incentives
problem posed by Stratton — platform liability arising from
efforts to moderate content. Subsection (c)(2) overrules
Stratton by barring liability based on such efforts, although
only in some instances.

5Public law 104-104 (Feb 8, 1996)
6For the non-lawyer reader, citations to primary legal sources, like

statutory texts and legislative history, will not be helpful, since those
primary sources are not widely available. This article will instead cite
to the readily attainable CRS materials (see note 1), which contain any
quoted material, and often an excellent background discussion, along
with the full legal citations needed to chase down the primary sources.
For most of the actual text of Section 230, see CRS Overview, pp.
2-4. Section 230 is codified at 47 U.S.C. §230
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A word here on “immunity.” Legislative grants of immunity
are typically worded in one of two ways. Sometimes the term
“immunity” is used. Sometimes a phrase incorporating the
central meaning of immunity is used — as in this case with
“No provider or user of an interactive shall be held liable for
...”

The usual idea behind immunity is that society has rules of
broad application (such as defamation law). It may be sound
policy to carve out some activities to which these rules should
not apply. But immunity is drastic. If there are good reasons
for a rule, barring its application has risks, and so immunities
are frequently qualified. The grant of immunity in (c)(2) is
subject to two qualifications. First, it applies only to actions
taken in “good faith.” Second, the immunity is available only if
a provider restricts content for a reason listed in the statute.

A problem: Both qualifications are ambiguous. “Good faith”
crops up elsewhere in U.S. law. I don’t believe there is
anywhere a clear definition. The “good faith” cases suggest it
is a high standard, but not one providing bright-line rules. U.S.
law is fond of such standards, which play out in two important
ways. First, the legislature has “passed the batton” to courts
– who apply the standard case by case, adapting it to specific
facts and problems, hopefully with patterns emerging that
provide guidance if not bright lines. Second, such standards
are cautionary. If a legal principle is designed to discourage
certain conduct, an argument against a bright-line rule is
that unscrupulous actors can snuggle up against it, engaging
in conduct looking a lot like that which law is designed to
discourage. A vaguer standard encourages caution. If law
requires “good faith,” a prudent actor must ask “Is what I am
considering doing possibly characterized as bad faith? And if
so, maybe I shouldn’t do it.”

The second qualification is the (c)(2)(A) list of grounds for
content moderation that is a pre-condition for immunity. This
list starts with specific examples all having the same flavor, but
adds “or otherwise objectionable.” This pattern — a specific
list with an additional broadening phrase, to make clear that
the list is not exhaustive — is found frequently in statutes.
What does it mean? Assume you have put together a grocery
list for a weekend trip, given it to a friend, and said “I’ll pay
for the shopping, and add anything else you want.” If your
friend adds some Swiss cheese, that is OK. A crate of wine? A
Ferrari? If you are thinking there is a line somewhere, but hard
to say where, welcome to a problem regularly facing judges
interpreting provisions like the above-quoted (c)(2).

When a statute is ambiguous, one source of guidance
is legislative history -– the record built in Congress during
consideration of the bill. Little debate occurred over Section
230, but there were some clear statements of general intent.

Perhaps the two most useful statements were the
following:7

7See the discussion of the legislative history in CRS Overview, pp.
5-6, including citations to the quoted items. (See Note 1)

Representatives Cox and Wyden offered the
provision that would become Section 230 ... [and]
stated that ... [it] would serve two purposes:

First, it will protect computer Good Samaritans,
online service providers, anyone who provides
a front end to the Internet, let us say, who
takes steps to screen indecency and offensive
material for their customers. It will protect them
from taking on liability ....

Second, it will establish as the policy of the
United States that we do not wish to have
content regulation by the Federal Government
of what is on the Internet ....

The Conference Report included the following:
This section provides “Good Samaritan”
protections from civil liability for providers or
users of an interactive computer service for
actions to restrict or to enable restriction of
access to objectionable online material. One
of the specific purposes of this section is to
overrule Stratton-Oakmont v. Prodigy and any
other similar decisions which have treated such
providers and users as publishers or speakers of
content that is not their own because they have
restricted access to objectionable material. The
conferees believe that such decisions create
serious obstacles to the important federal
policy of empowering parents to determine
the content of communications their children
receive through interactive computer services.

Returning to the text of Section 230, there are three other
noteworthy provisions.8

First, the protection in (c)(1) extends not just to platforms,
but to users of a platform.

If the disgruntled student Tom puts out his story about
John-the-Friday-bank-robber on his Twitter account, and Mary
retweets it, perhaps even knowing it is untrue, both Twitter and
Mary are protected from my defamation claim. This feature
has received little attention, and is curious. The rationale for
protecting Twitter is that Twitter has little control over the great
volume of content posted by users. That rationale does not
clearly apply to Mary.

Second, Section 230 has a “pre-emption” provision.
Federal law outranks state law. But not all federal rules prohibit
tinkering or modification on the same subject at the state level.
In Section 230, Congress made its intent clear, with a provision
stating that Section 230 bars inconsistent state legislation.

Third, Section 230 contains carve-outs. Most importantly,
it does not apply to federal criminal law, or claims under
intellectual property law, or to claims brought under a short
list of specified federal statutes.

8The text of these provisions, and some background discussion,
can be found at CRS Overview, p.4. (See Note 1)
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The Judiciary has its say
Lawsuits calling upon courts to interpret Section 230 came
on quickly. However, a more fundamental issue also soon
found its way to the Supreme Court. The CDA was mostly
about clamping down on indecent materials accessible on the
Internet to children. A case challenging the constitutionality of
these provisions quickly made its way to the U.S. Supreme
Court. The 1997 decision in this case, Reno v. ACLU9,
provided the first clear indication of how the First Amendment
would be applied to the internet.

At the time, there were two disparate threads of First
Amendment analysis with profoundly different implications for
the Internet’s development, and it was not clear which the
Supreme Court would draw upon. The thread with the longest
history had evolved in the treatment of traditional media
and forums -– books, newspapers, and public spaces where
people were speaking their minds. This thread embodied
strong protection of expression from government interference.
There were complexities and exceptions (such as commercial
speech, which could be regulated for truthfulness), but
the general principle was that government had little or
no business telling anyone what they could or must say,
print, or read. But there was another thread, upon which
the defense of the CDA was based. TV and radio, the
major electronic broadcast media, had for decades been
subject to heavy content regulation. For example, a “fairness
doctrine” required balanced presentation of competing views
on controversial public issues; unseemly content was broadly
prohibited; and government regulators were charged with
enforcing such rules. This different approach was grounded
in several justifications. The most important was bandwidth
limitations. If there could be only a handful of available
TV stations, shouldn’t the government assure this scarce
resource was used responsibly? And if broadcast stations
were government-licensed, was there not a public perception
that the government’s hand was already in play, and an implied
government endorsement of content? Another argument had
to do with intrusiveness — people decided what newspapers
or books to bring home, but radio or TV was just “on.”

Arguments could be made that either doctrinal path was
a good fit to this new electronic medium. Courts often have
the option of drafting a narrow, fact-specific opinion, but the
Supreme Court in Reno stepped up to the big issue. It held,
in a strongly worded opinion, that the Internet should be
treated for First Amendment purposes like traditional forums
for speech and writing, and not like broadcast media. The
Court then applied the exacting scrutiny which characterized
this approach, and found unconstitutional the provisions of the
CDA restricting access to material on the Internet. Section 230
had not been challenged, and became the only important CDA
provision left standing.

The same year as Reno saw the opinion in
Zeran v. America Online,10 the first Court of Appeals

9Reno v. ACLU; U.S. Supreme Court; June 26, 1997 (521 U.S. 844)
10Zeran v. America Online; U.S. Court of Appeals 4th Cir;

November 12, 1997 (129 F.3d 327)

decision interpreting Section 230. An anonymous poster put
a message on an AOL bulletin board advertising T-shirts
with slogans that seemed approving of the 1995 Oklahoma
City bombing, which had killed over 150 people. The posting
instructed anyone interested in the merchandise to call
“Ken” at what was the home phone number of one Ken
Zeran. Zeran’s phone was soon ringing with angry calls,
and he couldn’t change his number because it was used
for a home-based business. He contacted AOL, and an
employee assured him that the posting would be removed.
But other similar postings appeared, and the harm to Mr.
Zeran, including death threats, mounted. Eventually, Mr.
Zeran filed his lawsuit against AOL. He argued the postings
were defamatory, and that once AOL had been notified of
the hoax, it should have promptly removed them, notified
subscribers of their false nature, and screened against
recurrence. AOL raised Section 230 (c)(1) as a defense,
and the Court agreed. As to Zeran’s argument that (c)(1)
referenced only “publisher,” and that AOL should be deemed
a distributor, the Court held that distributors were a subset of
publishers insofar as Section 230 is controlling. More broadly,
the Court stated as the controlling principle for construing
Section 230 (c)(1) the following, which both supporters and
critics of the decision have agreed is sweeping language:

“By its plain language, § 230 creates a federal
immunity to any cause of action that would make
service providers liable for information originating
with a third-party user of the service. Specifically,
§ 230 precludes courts from entertaining claims
that would place a computer service provider in a
publisher’s role. Thus, lawsuits seeking to hold a
service provider liable for its exercise of a publisher’s
traditional editorial functions – such as deciding
whether to publish, withdraw, postpone or alter
content – are barred.”11 (emphasis supplied)

The Zeran approach was found persuasive by almost all
courts which had occasion to subsequently interpret Section
230, and broad immunity from many theories of liability, so
long as some aspect of the conduct challenged involved
“publishing” broadly construed, became the law of the land.
The list of the different theories of liability which courts decided
were barred by Section 230 grew steadily, including, to cite
just a few, claims relating to negligence, products liability,
securities fraud, discrimination, and cyberstalking.12 But rather
than review this long list of cases, a clearer sense of the
breadth of this immunity can perhaps be gained by a closer
look at two representative cases.

Doe v. Backpage13 was a 2016 case brought on behalf
of young teenage girls who had been ruthlessly exploited by
sex traffickers who marketed these youngsters on Backpage.
It was alleged that Backpage had become the internet site

11Zeran at p. 330
12The CRS Overview (see Note 1) reviews these many cases at

pp. 10-14, including cites to the full decisions.
13Doe v. Backpage; U.S Court of Appeals 1st Cir; March 14, 2016

(817 F.3d 12)
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of choice for a growing industry of illegal sex trafficking in
minors, and that Backpage had incorporated features into
the structure and administration of its web page to facilitate
that trafficking. This included stripping metadata off photos
so as to frustrate police tracing efforts, delisting postings
which were law enforcement “sting” operations, and providing
message forwarding services which enabled traffickers to
hide their real email addresses. The advertisements in the
“Adult Entertainment” section, where these ads appeared,
were allegedly the only ones for which Backpage charged
a fee. Plaintiffs argued that they were not trying to hold
Backpage responsible as a publisher of third-party content,
but as an enterprise profiting from sex trafficking, in keeping
with a federal statute which allowed victims to bring civil
suits against “whoever knowingly benefits ... financially ... in a
venture that person knew or should have known has engaged”
in sex trafficking.

But the Court upheld Backpage’s Section 230 defense,
agreeing that all of the practices complained of were functions
of a publisher as that term is used in (c)(1). The plaintiffs
argued that since some of the website practices at issue
involved blocking content, section(c)(2) should control, along
with its requirement of “good faith.” But the Court held that
“good faith” was not an issue in this case – its broad
interpretation of (c)(1) applied to all of the practices. The
plaintiffs argued that this reading of (c)(1) eviscerated (c)(2).
Not so said the Court, stating that the protections provided by
(c)(2) were “independent.”14

Three years later, in Force v. Facebook,15 the complaining
parties were victims of terrorist attacks. Their factual
allegations focused on the ways which Facebook’s algorithms,
especially those relating to friending and content sharing,
made it possible for terrorists to link to like-minded others and
feed them content, and plan terrorist activities. The plaintiffs
relied on a federal statute permitting private parties to recover
for injuries caused by terrorism, and prohibiting providing
support to terrorist groups. The Facebook Court, like the
Backpage Court, dismissed the case, holding that Section 230
barred the suit.

As the Zeran line of cases gained in number and
breadth, there were a few lower court cases which
expressed discomfort, but these were of minimal
impact. One consequence of the breadth imputed to
(c)(1) is that there is little case law on (c)(2) — the
“not-liable-for-good-faith-access-restrictions” rule -– which
has faded into near insignificance.

The cases following the Zeran analysis address many
issues of statutory interpretation, only some of which we
have discussed, but perhaps the argument of most weight
for judges and Zeran’s many public supporters is that of
the “chilling effect.” Supporters of the Zeran view often
acknowledge the seriousness of the harms to which Section

14Doe at p. 22.
15Force v. Facebook; U.S. Court of Appeals 2nd Cir; July 31, 2019

(934 F.3d 53)

230 broadly construed provides a shield. But, they argue,
trimming that immunity would generate a widespread chilling
effect, pushing ISPs to adopt restrictive content policies,
limiting access to information and avenues of expression that
are not in themselves legally problematic and many of which
are of great social value. Proposed “cures” may do more
harm than good. (Recall our discussion of the hypothetical
bookstore with mostly empty shelves.)

Moreover, the “chilling effect” argument resonates with
First Amendment concerns, and the Constitution, when
applicable, outranks all other legal considerations.

Growing concerns against a shifting backdrop
Zeran is still solid law, regularly invoked by ISPs as a
successful defense. However, critical concerns have been
growing, taking shape against a backdrop of some shifting
broader trends and changes in the industry. We review some
key features of that backdrop here, before turning to more
specific reform proposals later on.

The partisan divide The debate over Section 230 is caught
up in the sharp partisan divide of today’s politics. Both
Presidents Biden and Trump have called for Section 230’s
repeal. Consensus ends there. Within the conservative, mostly
Republican, wing of U.S. politics, it is widely believed that
major internet platforms share a left-leaning tilt resulting
in viewpoint censorship biased against conservatives,
symbolized by restrictions imposed on President Trump in the
aftermath of the January 6th Capitol events. Within the liberal,
mostly Democratic wing, the concern is that there has been
insufficient content moderation, such that the Internet has
become a haven for misinformation, hate speech, and political
extremism. And each camp tends to cast its characterization
of the problem so as to denigrate the other.

‘Big Tech’ Superimposed on this debate are concerns about
‘Big Tech’ – especially the unusual dominance in the ISP
domain of a handful of companies. Whether the concern is
deplatforming Trump or the spread of misinformation about
election fraud, the threat looks bigger when a Facebook or
Google is involved.

The emergence of ‘Big Tech’ has drastically shifted one
premise of the discussion about protecting ISPs. Early on,
ISPs were viewed as tender young flowers of an emerging
industry. Today, nobody thinks of Google or Facebook as
tender flowers.

The election cycle Our four-year cycle of elections drives
a rhythmic public focus. Any winner-take-all system like
elections is an especially tempting target for mischief. In the
past two cycles, mischief tied to the Internet has pushed to
the fore. In 2016, Russian meddling and Cambridge Analytica
attracted perhaps the most attention. In 2020, it was charges
and countercharges around “Stop the Steal.” It would be
surprising if 2024 doesn’t repeat the pattern, possibly involving
even more sophisticated and carefully planned strategies.
Whether Section 230 is viewed as creating a digital ‘Wild
West,’ or a hotbed of viewpoint censorship, it will be drawn
into debates about the integrity of the election.
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Scoundrel companies? The early debate over Section 230
was couched in terms of ISPs with socially worthy purposes
facing perhaps unmanageable legal risks because of the
occasional mischievous actor who could not be screened
out. But, as usually happens when mischief is given wider
play, there is increasing concern about ventures and platforms
designed to exploit the competitive advantage provided by
Section 230 immunity. Section 230 can make it possible to
cozy up to activities the law views as reprehensible, but, unlike
competing media settings, not have to worry much about that.
Might that be a fair characterization of Backpage? How many
of what might be called “scoundrel companies” are out there
in Section 230 land? Are they growing in profitability and
influence?

The First Amendment We may also be in the midst of a
shift in the Constitutional legal framework as it bears upon
Section 230. First Amendment considerations did not weigh
in much in the early Section 230 cases. However, that has
been changing (as we shall see later), and there is reason
to anticipate that the First Amendment will play a bigger role
going forward. The central thrust of the First Amendment is
that government has little business telling people what they
can’t say or must say. Section 230 is not a rule of either kind.
The focus is immunity – the idea that certain kinds of speech
which might get you in trouble elsewhere will not get you into
trouble on the Internet. However, many of the reforms being
proposed do involve telling internet participants what they can’t
say or must say, which pushes the First Amendment to center
stage.

A few points about the First Amendment should be noted.
First, it is skeletal, stating in pertinent part only that “Congress
shall make no law ... abridging the freedom of speech, or of
the press ...” So what it really says is up to the Supreme
Court, and that may be less predictable now than in more
stable jurisprudential times.

Second, the amendment applies not just to Congress but
to all branches and levels of government in our federal system.
However, it applies only to government, and not private
parties. There is confusion on this point, because “freedom of
speech” is a valued principle in many private settings. But the
Constitution does not require that. Your university can adopt
a speech code and kick you out for violating it.

But the line between “government” and “private” can get
complicated. Former President Trump brought suit against
Twitter for closing down his account after January 6th. That
case is on appeal, but we have the District Court opinion.16

Trump argued that Twitter’s actions should be prohibited by
the First Amendment, citing cases recognizing that a private
party may in substance become a government agent if the
private party has been coerced by government arm-twisting
into imposing a limitation on speech which the government
could not impose directly. Trump argued that Twitter had
acted as such a government agent, having been pressured

16Trump v. Twitter; District Court for the Northern District of
California; May 6, 2022 (2022 U.S. Dist. LEXIS 82496)

by statements made by Democrats in Congress on the need
for platforms like Twitter to move against him. The Court
disagreed, noting that such statements in Congress are a
routine part its deliberations. In the Court’s view, Twitter
was still a private party which, under the First Amendment,
could decide which speakers it wanted to host. In another
case, Trump had blocked parties who had been posting on
his Twitter account comments critical of Trump. They sued,
arguing Trump was violating their First Amendment rights.
An Appeals Court agreed.17 The Court noted that Trump
made regular use of his Twitter account to conduct official
government business. His account was thus a “public forum”
under government control, and bound by First Amendment
restrictions on limiting speech. This case eventually reached
the U.S. Supreme Court, which set aside the opinion below
as moot (that is, no longer concerning a live controversy).18

Third, as a constraint on government, the First Amendment
has never been absolute. In the eyes of the law, people and
companies can get into trouble based on what they say or
don’t say. Defame another and pay damages. Mislead the FDA
about the risks associated with a drug and face criminal and
civil liability under many theories. Pass along a hot inside stock
tip and go to jail.

Fourth, in broad outline, the protection offered to different
kinds of speech are like a layer cake. A top layer, which
includes political speech and civic discourse, gets the most
robust protection. A thin bottom layer gets no protection at
all — child pornography is down there. One important middle
layer is commercial speech, which the government can require
to be truthful. Many proposals for Section 230 reform relate to
speech in that strongly-protected top layer.

Fifth, government-imposed rules directed at content get a
much harder look than rules directed at “time and manner.” A
rule prohibiting bullhorns within 50 feet of a hospital after 8pm
is OK, but not a rule that bars the bullhorn-bearer from making
comments about ObamaCare. We have little guidance yet on
what regulations of internet platforms might be considered
“time and manner.”

The critical venues of policy debate
Specific reform efforts have been taking shape in each of
4 critical venues: Congress; state legislatures; the federal
executive branch; and the courts. Let’s look at each.

Congress Predictions about Congressional action are shaky,
because of the possibility of dramatic shifts in the partisan
balance of power. However, most observers think it unlikely
that major Section 230 reform can make it through our
polarized Congress at this point. So the following observations
about Congressional reform efforts will be brief.

A cutback in Section 230 protection focused on certain
specific Congressional concerns may be most likely. In fact,
in 2018 (two years after the Backpage decision), Congress

17Knight First Amendment Institute v. Trump; U.S. Court of
Appeals 2d Cir; July 9, 2019 (928 F.3d 226)

18Biden v Knight First Amendment Institute; U.S. Supreme Court;
April 5, 2021 (141 S. Ct. 1220)
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enacted the statute known as FOSTA–SESTA. This law
broadened federal law on sex trafficking, and also specifically
carved out some federal and state sex trafficking laws from
Section 230 protection.

Another narrow-gauged issue which might get traction is
protection of children from possibly harmful content.

Congress also has before it many proposals relating to
procedural protections for platform users, especially those
whose content is being restricted.

State legislation – Texas and Florida In states with stronger
control over the legislative process by one political party,
significant legislation may be more feasible. Florida and Texas
are the most prominent examples of state initiatives to date.19

Florida enacted its complex social media law in 2021. It
applies broadly to internet platforms of a certain size doing
business in Florida. Among its provisions: restrictions on a
platform’s power to moderate content, including deplatforming
and shadow-banning; requiring platforms to publish standards
for content moderation; prohibiting restrictions on the content
of political candidates or journalistic enterprises; requiring
platforms to provide users with notice and explanation before
access to their content can be restricted; and allowing users
to opt out of certain forms of content moderation.

A federal District Court granted a preliminary injunction
(a court order issued prior to a final decision on the merits,
preserving the status quo until such a final decision is
reached) against enforcement of the new statute, which
was appealed. The Appeals Court issued its opinion
in NetChoice v. Moody,20 which upheld the preliminary
injunction with respect to all of the statute’s major provisions.
The Court reasoned that the content moderation limitations
would most likely be held to violate the platform’s First
Amendment right to exercise its own editorial judgment; and
that requiring platforms to provide an explanation for every
content moderation decision would unduly burden that right.

The Texas law, enacted a few months after Florida, was
different in many respects, but also prohibited censoring
content based on a user’s viewpoint (although with a proviso
permitting censorship permitted by federal law, perhaps
a reference to Section 230). The statute also imposed
procedural restrictions on removal of user content, and
disclosure requirements about content management.

A federal District Court ruled that the law probably was
not constitutional under the First Amendment and issued a
stay against its enforcement pending a full resolution on the
merits.21 Texas appealed, and the Circuit Court lifted the stay
(which would permit the law to go into effect pending a full
resolution on the merits). This decision was issued without

19For a discussion of the Florida and Texas statutes, see CRS “Free
Speech Challenges to Florida and Texas Social Media Laws,” updated
June 1, 2022, available at https://crsreports.congress.gov/

20NetChoice v. Attorney General of Florida; U.S. Court of Appeals
11th Cir; May 23, 2022 (34 F.4th 1196)

21NetChoice v. Paxton, Federal District Court for the Western
District of Texas; December 1, 2021 (573 F.Supp.3d 1092)

opinion, but the usual standard for lifting such a stay would
be a belief by the Appeals Court that the statute probably was
constitutional. The opponents of the Texas Law appealed to
the Supreme Court, which reinstated the stay in a 5-to-4 split
decision. One possible reason for reinstatement would be a
belief by the Court that the law was not constitutional, but the
five-justice majority issued no opinion. Three dissenters did,
suggesting that there was not enough clarity about how the
First Amendment should apply in this new reality to anticipate
an outcome.22

The confusing outcomes for Florida and Texas make it
difficult to anticipate how such state initiatives will fare. The
ambiguity might encourage other states to push ahead.23

The Trump May 22, 2020 Executive Order on
“Preventing Online Censorship”
The current Executive Branch of the federal government is
mostly sitting out the formal legal maneuvering around Section
230. However, that may not be the case going forward, and
there has been one major past initiative — President Trump’s
Executive Order (EO) on online censorship.24

The EO was directed to departments and agencies within
the Executive branch, especially the Federal Communications
Commission (FCC) and the Federal Trade Commission
(FTC). Not much happened before the Biden administration
rescinded the EO, and unresolved questions remain about
whether the agencies have the powers suggested in the EO.
So as a concrete reform effort, it fizzled. Also, the EO had
a more partisan tone than usually found in such documents,
which may have made it easier for some to dismiss it as a
sideshow.

However, it also set out a carefully reasoned proposal
for re-interpreting Section 230, which, with changing political
fortunes in Washington, might again be pushed to the fore.
This re-interpretation merits our attention.

The critical reality, the EO suggests, is that major internet
platforms wield immense power with respect to the flow of
information about public events; that such power can be a
threat to freedom of speech, especially when it reflects political
bias and disfavors certain viewpoints; and so it is important
that immunity provided to platforms under Section 230 not
be construed more broadly than the statute suggests. More
specifically, the EO addresses the relationship between (c)(1),
the “not-a-publisher-of-another’s-content” rule, and (c)(2),
the “not-liable-for-good-faith-access-restrictions” rule. The EO
suggests that only (c)(2) expressly addresses restrictions on
access to content, and so should be considered controlling
with respect to access restrictions. The EO notes that (c)(2)

22NetChoice v. Paxton; U.S. Supreme Court; May 31, 2022 (142 S.
Ct. 1715)

23The Supreme Court and Appeals Court decisions in the Florida
and Texas statute cases discussed only the challenges based on
the First Amendment. There was no discussion of the pre-emption
provision in Section 230, which might become a central issue as to
any parts of the statutes which ultimately survive a First Amendment
challenge.

24The full text can be found in the Federal Register of June 2, 2020,
at p. 34079

Akula MIT Science Policy Review | August 29, 2022 | vol. 3 | pg. 32

https://doi.org/10.38105/spr.8rk3ouv6xz 
 https://crsreports.congress.gov/


https://doi.org/10.38105/spr.8rk3ouv6xz Article

provides protection only for actions taken “in good faith,” and in
connection with a specific list of proper grounds for restrictions
which reflect a Congressional concern with protecting minors
from offensive content. The EO suggests that it may be a
“distortion” of this provision to engage in practices which are
in substance discrimination against viewpoints with which a
platform disagrees, and especially if the platform’s publicly
asserted policies invoke only other grounds which are then
cited pretextually to impose viewpoint discrimination. It also
calls for regulatory clarification of the meaning of “good faith.”
The punchline is a suggestion that a platform which engages
in restrictions on access that are not in conformity with (c)(2)
should not enjoy Section 230 immunity.

On another tact, the EO suggests that the FTC should
review platforms’ stated polices on content moderation, and
treat as a deceptive practice any actual practices that diverge
from its stated policies.

The courts: Rethinking Zeran?
Within our courts, the Zeran line of analysis is still the law.
But it is facing two challenges, yet to gain much traction, one
simple and one complex.

The simple issue first. In the U.S. legal system, lawsuits
commonly arise in which more than one legal regime can
be argued to be relevant, with the outcome depending upon
that choice. Statutes rarely provide explicit guidance on such
choices — this is another job of judges. Such choices can
be approached in more than one way. A judge might delve
into the conflicting regimes, and seek an outcome that gives
appropriate weight to the competing interests of each. One
theme of the Zeran line is that in such competitions Section
230 should generally win. However, a recent federal Appeals
Court decision took a different tact. In Lemmon v. Snap,25

the facts alleged were that Snapchat, an internet platform
for sharing text, photos, and videos, included a “speed filter”
which enabled a user posting a video to overlay it with
the speed at which the poster was moving at the time. A
pattern emerged, of which Snapchat was aware, of dopey
drivers using this feature to see who could claim to be the
fastest, resulting in accidents with tragic results. After some
teenage deaths from one such accident, the families sued
Snap, who developed the filter and ran the platform, on
the theory of negligent design. Snap raised a Section 230
defense. The Court held that Section 230 was not relevant to
a negligent design claim, and allowed the case to go forward.
The discussion of Section 230 was brief. Rather than dispute
the mainstream view that Section 230 bars claims relating to
publishing activities irrespective of whether the claim’s formal
elements reference publishing, the Snap court chose to ignore
it. So far, this decision is one straw in the wind.

The Zeran analysis took root at a time when the Internet
seemed bursting with promise, and the problems associated
with it today were mostly in the hazy future. Today, with the
Internet viewed with more concern, will the Snap approach, or

25Lemmon v. Snap; U.S. Court of Appeals 9th Cir; May 4, 2021
(995 F.3d 1085)

a more complex balancing analysis, appeal to other courts?
We shall see.

The second challenge the mainstream Zeran analysis is
more sweeping, direct, and complex.

There have always been dissenting voices concerning the
Zeran line, most often in the lower courts and focusing on a
particular narrow issue. But what we are seeing now, and, to
the best of my knowledge, for the first time, is some highly
respected judges in agreement that the Zeran analysis is
fundamentally wrong, and putting forth a coherent alternative
view.

Let’s look at the three most prominent instances.

We earlier discussed Force v. Facebook,26 the case
brought by victims of terrorist attacks, which was dismissed
based on Section 230. In Courts of Appeal, cases are heard
by a 3-judge panel, and only 2 must agree on a result. It was
a 2-judge majority that issued that 2019 decision.

Judge Katzmann, the third judge, who was also the
Chief Judge for the 2nd Circuit, wrote a long and sweeping
dissent, weaving together several arguments. One was that,
in his view, a clear-eyed reading of the statute did not
require anything like the broad immunity of the Zeran
line of cases. Another was that the legislative history
also had a narrow focus — the Stratton problem, and
the need to protect platforms from liability simply because
they engaged in good faith content moderation. He argued
that the concept of “publisher” had expanded far beyond
activities commonly associated with that role, and only
by that stretch could it encompass practices such as the
algorithmic nurturing of networks complained of by the
Facebook plaintiffs. He suggested that if he were to engage in
the same activities off-line, he might be called a “matchmaker,”
but not a publisher. He noted that a broad interpretation
of (c)(1) -– the “not-a-publisher-of-another’s-content” -– so
as to encompass decisions to take down content, in
effect nullified the good faith limitation imposed by (c)(2)
-– the “not-liable-for-good-faith-access-restrictions” rule. He
suggested that a sounder approach would focus on how the
“definitional” approach in (c)(1) should be construed in tandem
with (c)(2), the provision which on its face appeared to address
the central issue of content moderation. He noted that his view
would not necessarily impose liability on Facebook, but would
permit the plaintiffs to go forward in the perhaps difficult task
of proving prohibited support of terrorism.

One key point was less legalistic but perhaps central. He
reviewed the many kinds of egregious harm for which internet
platforms had become a favored domain. If broad immunity
was not required by Congress, but rather imposed by courts,
shouldn’t the courts make such harm a central consideration?
When issued, Judge Katzmann’s dissent was a lonely voice.
It has become less lonely.

26See discussion and citation at note 15
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Figure 1: Disruptive technologies can occur on different timelines than law, as illustrated by some key dates in the developments of
information technology and Section 230 interpretation.
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In Gonzalez v. Google,27 a 3-judge panel in the 9th Circuit
had before it a group of cases brought by victims of terrorism
against Google, Twitter and Facebook. Again, the defendants
raised a successful Section 230 defense to most of the claims.
Again, the decision reflected a 2/1 split among the 3 judges
in their 2021 decision, but with one important difference. The
judge who authored the majority opinion broadly endorsed the
Zeran line of cases. The dissenting judge expressed strong
agreement with Judge Katzmann’s dissent in Facebook. The
third judge joined with the author of the majority opinion,
saying he did so because he felt bound by precedent, in the
absence of which he would have joined the dissent.

The dissents in both Facebook and Gonzalez focused
upon the algorithmic nurturing of networks, because that
was a line of attack taken by the plaintiffs against which
a successful Section 230 defense was raised. However, a
broader attack on Section 230 immunity, and from perhaps a
more significant voice, has come from Justice Thomas of the
U.S. Supreme Court. Unique among our federal courts, the
Supreme Court decides which cases it hears, and has turned
down all requests to hear a Section 230 case. Justice Thomas
took the occasion of one such denial in 2020 to explain why
he thought the Court should soon jump in.28

Like Judge Katzmann, Justice Thomas was broadly
critical of current Section 230 jurisprudence, but even more
comprehensive and systematic. He characterized (c)(1) as
“definitional” and, taken at face value, indicating only that an
internet service provider will not be subject to strict liability
merely by publishing third-party content. He noted that it is
(c)(2) that provides additional immunity, when a platform takes
down or restricts access to objectionable material and it acts
in good faith. He noted that this “modest understanding” is a
“far cry” from the “sweeping protection” that has evolved, and
quoted approvingly an article which characterizes the Zeran
line as having extended Section 230 immunity “far beyond”
anything Congress could have intended.

He suggested that an overly broad construction of (c)(1)
has “eviscerated” the narrower liability shield which Congress
provided in (c)(2).

He reviewed cases which have accepted platform claims of
Section 230 protection when the cause of action put forward
by complainants did not require the characterization of the
platform as a publisher, such as product liability claims, or
claims that the platform’s conduct could be characterized as
profiting from or supporting sex trafficking or terrorism. He
suggested that such claims deserved a more sympathetic
hearing, and that courts have sometimes strained too far in
their characterization of activities as “publishing” in pursuit of
broad immunity.

He noted that “extending immunity beyond the natural
reading of the text can have serious consequences,” citing

27Gonzalez v. Google, US Court of Appeals 9th Cir; June 22, 2021
(2 F.4th 871)

28Malwarebytes v. Enigma Software; U.S. Supreme Court; October
13, 2020 (141 S.Ct. 13)

cases in which defendants who arguably engaged in harmful
conduct have been protected. As for the possible harm from
narrowing immunity, he made two points. First, the removal of
immunity does not impose liability — it just gives complaining
parties the opportunity to raise claims and have the merits
assessed. Second, he suggested that narrowing Section 230
would not prevent otherwise updating the rules of liability in
ways that would make them more appropriate for the Internet.

The interpretative issue to which he gave the most detailed
attention was the distinction considered in Zeran between
“publishers” and “distributors.” You will recall that the plaintiff
in Zeran argued that AOL should be liable as a distributor, but
the court held that distributors were just a variant of publishers
and should thus benefit from the protection provided to a
publishers under (c)(1). This was a first step down the path
of defining publishing broadly, thus broadening the range of
activities swept into the protective scope of (c)(1). Justice
Thomas argued that an examination of the use of the terms
“distributor” and “publisher” in the common law and even the
statute of which Section 230 is a part suggested that the
concepts of publisher and distributor should not be collapsed.

He suggested more generally that the Zeran line of
cases has, to a “dubious” extent, allowed platforms to
engage in activities which have been held to be within the
protected scope of traditional editorial functions even when
the platform’s role in shaping the content is such that it
might be more appropriate to characterize their activities as
“development” of content, in which case immunity would not
be available.

How significant are the views of one Justice (even
the senior Associate Justice among the Court’s strong
conservative majority)? Will his comments encourage
dissenting voices in the Courts of Appeal? Will the Supreme
Court agree that it is time to jump in? Nobody can say, but
recent Supreme Court opinions on other matters suggest
a central role for Justice Thomas. The Supreme Court
often does not speak on an issue until many cases have
been decided below. But the Supreme Court is much less
deferential to the Courts of Appeal than are those Courts to
each other. When the Supreme Court writes a first opinion
on an issue, there is often a tone of writing on a clean slate.
The future role of the Supreme Court is perhaps the ultimate
“wild card” in the Section 230 deck.

In sum, we have now, at the highest levels of our judiciary,
two radically different analyses of Section 230. One, with a
strong commitment to broad immunity, is solidly entrenched
in precedent and still drives the steady flow of decisions in
Section 230 cases. The alternative, with a much narrower
view of immunity, has yet to have an impact on the flow of
cases (unless Lemmon is viewed in that light), but has recently
gained much ground along the dimensions of respectability
and, perhaps, persuasiveness. Implicit in these alternative
views are differences in how the courts should view their role.
If the law enacted by Congress imposed broad immunity, and
the breadth of that immunity is creating problems, Congress
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should fix the law. If what happened was that courts read
broad immunity into an ambiguous statute, and serious
problems are emerging, courts should be open to revisiting
their early interpretation. If in asserting a broad immunity,
the early courts were clearly wrong (as Justice Thomas
suggests), and that error is contributing to major problems,
then the courts, having had a critical hand in creating those
problems, should step up and try to address them. Under
either the second or third version of events, courts would need
to confront many issues which at this point broad immunity
sweeps under the rug, including updating the legal treatment
of relevant theories of liability to reflect the new social reality
created by the Internet.

Two complications: First, as noted earlier, the First
Amendment appears to be moving to center stage on issues
related to Section 230. The First Amendment outranks any
statute, and only the Supreme Court provides authoritative
guidance. Here again, Justice Thomas has been outspoken.
When the U.S. Supreme Court ruled that the Knight case was
moot,29 Justice Thomas added a concurring opinion noting
the dominance of a handful of companies among internet
platforms, and the power these companies have over the
flow of information and, more specifically, their ability to block
individual users whom they disfavor (as when Twitter blocked
then President Trump). He suggested that such dominance is
due in large part to what economists call “network effects.”30

Such network effects create a barrier to entry by competing
firms. This entrenched dominance gives rise, in his view,
to a need to explore doctrines that could limit the power
of these private companies to exclude certain users. He
suggests two: the law of common carriers, and the law of
public accomodations. Both limit a company’s right to choose
customers, and Thomas makes the novel argument that both
might permit limitations on what would otherwise be the First
Amendment right of internet platforms to decide whom they
serve.

Second, the trilogy of dissenting voices we have discussed
are strikingly similar in their analyses of broad immunity under
Section 230. But the focus of the dissents in Facebook and
Gonzalez is on harmful content, while Justice Thomas’ focus
in his Knight concurrence (addressing the First Amendment,
and not Section 230) is a concern with censoring by platforms
of particular users. This contrast resonates with the partisan
divide we have noted, and it remains to be seen if and how
that divide might be reflected in future court rulings.

Final considerations
To return to the concern where we began: what insights, if
any, can be gained from our analysis of Section 230 about the
legal system’s ability to respond to mischief enabled by new
technologies? This question is getting tougher, because the
stakes are getting higher. Mr. Zeran’s life was disrupted, and

29See discussion and citation at Note 18.
30A network effect is present whenever a decision by a consumer

to use a good or service makes that good or service generally more
attractive to other consumers. So, for example, Facebook or Twitter
attracts new users in large part because so many others are already
using it.

sex trafficking and terrorist attacks involved more profound
harms. But today, while there is deep disagreement about
what should be deemed mischief in the Section 230 context,
there is broad agreement that the integrity of our civic
discourse, and key strengths and vulnerabilities of our political
institutions, are at issue.

Addressing such matters would require an assessment of
social and political trends beyond the scope of this article.
However, our analysis may bring some issues into clearer
focus. Was the timing of Section 230 right? Its early enactment
may have been critical in nurturing the Internet’s growth.
How costly would it have been for Congress to wait until
more of the Internet’s social implications were clear? Or
could Section 230 have been crafted, or interpreted, so
as to be more adaptable to later-emerging problems? No
matter which side of the current judicial debate seems to the
reader to make the stronger case, it appears clear to this
author that the statute permitted more than one interpretation.
When the early decisions endorsed broad immunity, one
ironic consequence of that exercise of judicial discretion was
that it deprived later courts of the flexibility offered by more
open-textured principles. This has had its costs. But were
these the necessary price for the Internet’s benefits, especially
given the chilling effect which more narrow immunity might
have imposed?

A change in statutory interpretation reducing the scope
of an immunity has an unusual twist. It is not so much a
matter of coming up with a “new” legal principle as it is
of letting established “old” principles apply. Old principles
are often being adapted to new technologies and social
realities, by different mixes of legislative and judicial tinkering.
Cutting back the scope of Section 230 immunity would be an
invitation to judicial common-law style flexibility in applying the
“old” principles, including those which generally govern other
media. But, even with such flexibility, to what extent could
old principles prove equal to the task? Do we need “new”
legal concepts, given that the social reality ushered in by the
Internet has so many unique traits?

This article does not answer those questions.
Nevertheless, it may be a useful resource. Most of the
Section 230 debate focuses on possible legislative changes.
This article has taken a different tact, focusing on judicial
interpretation. There is always value in being different, but not
much if what is different is not important. However, there is
a strong possibility that judge-driven changes in interpreting
Section 230 will be where “the action” is for the near future.
The prospects for Congressional reform are cloudy. State
legislation will be hemmed in by Section 230 pre-emption
and the First Amendment. But courts have to hear cases,
and there is ferment. If the First Amendment is brought to
bear more directly on internet regulation and reform, that will
also be a judicially-driven process before which all other legal
considerations (including any provisions or interpretations of
Section 230) must give way. So hopefully this article, despite
its narrow focus, will be of use to readers engaging with the
Section 230 policy debate.
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